IN THE CIRCUIT COURT OF FRANKLIN COUNTY

STATE OF MISSOURI
MONTE SPRAGUE, Co-Trustee, )
GWYN RONSICK, Co-Trustee of the )
JOHN L. SPRAGUE, JR., TRUST )
)
Plaintiffs, ) Case No. 10AB-CC00339

)
V. )
)

DANIEL SCHEER and ) Div. Il
SUSAN SCHEER, )
)

%
\

FACTUAL & PROCEEDURAL BACKGRO
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This cause coming on for trial on three separate days, June 27®, 2013; August 7%, 2013 and
October 30", 2013. This Court adduced testimony and other evidence put on by the parties. On all three
days of trial Plaintiff’s Monte Sprague and Gwyn Ronsick, Trustees of the John L. Sprague, Jr. Trust were
in attendance with their attorney, Matthew A. Schroeder of Hansen, Stierberger, Downard, Schroeder &
Head, LLC and Defendants Daniel Scheer and Susan Scheer were also in attendance on all three days
represented by their attorney Mr. Kurt Voss of Zick,Voss & Politte, attorneys at law.

This cause coming before the Court for trial on the Petition for Ejectment, Recovery of Possession,
Damages and Quiet Title action filed by Plaintiffs on behalf of John L. Sprague, Jr. Trust. (Hereinafter
referred to as “Spragues” or Plaintiffs). Daniel and Susan Scheer (Defendants) are owners of a parcel of
real estate which lies directly to the south and east of the Sprague property and they share a common
boundary with the Sprague property in somewhat an “L” shape along their western and northern boundaries.

The Defendants filed their Answer and First Amended Counter Claim requesting the Court declare
and confirm where the east/west and north/south boundary between the Sprague property and the Scheer
property lay. Defendants also filed Counts in trespass, injunction and to quiet title in the boundary lines
stated above.

The Court makes the following findings of fact from the testimony adduced:
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John L. Sprague, Jr., father of both Plaintiffs herein, purchased property in Franklin County,
Missouri originally in 1971, and added to that farm in a second purchase from Mr. and Mrs. Walter Groppe
in 1976. , (Plaintiffs Exhibit 1 the latter parcel referred to as “Groppe parcel”). Monte Sprague and Gwyn
Ronsick, are the current acting Trustees of the John L. Sprague, Jr. Trust, John L. Sprague, Jr. died in 2004.

Early in 2010, the Spragues discovered that someone had built a fence some 165 feet west of what
had traditionally been the east/west boundary between the Sprague farm and the Scheer farm along an old
tree line.

The Spragues had a survey of their farm’s boundaries done by Norbert Wunderlich of Wunderlich
Surveying & Engineering in February 2012, (Wunderlich) (Plaintiff’s Exhibit 4). This survey showed a
common boundary between Scheer and Sprague, which forms an “L” shaped boundary between the two
properties on the southeast edge of the Sprague property.

Wunderlich Surveying & Engineering survey, Plaintiff’s Exhibit 8, is a more detailed survey for
the property line dispute in September, 2010. Exhibit 8 shows the detail of the fenced encroachment set
forth in Plaintiff’s Petition.

On the first two trial dates, the Court heard testimony from the registered surveyors for the
respective parties. Wunderlich Surveying on behalf of the Plaintiffs, and for the Defendants, Paul G.
Dopuch, (Dopuch) a registered land surveyor with Gasconade County Land Surveying Company out of
Hermann, Missouri.

In addition to the adverse possession claims of the Plaintiffs, this case comes to the Court on a
dispute between the two surveyors’ differing opinions whether the section line between Sections 4 and 5 of
Township 43 North, Range 2 West of the 5% P.M. in Franklin County, is as stated on the Wunderlich
Surveying & Engineering plats, or that is of the plat provided by Paul G. Dopuch on his Property Boundary
Survey done in March 2009. The latter survey was admitted into evidence at Plaintiff’s Trial Exhibit 9
(Exhibit 9).

The Sprague Petition also alleges that regardless of where the surveyors put the section line between

Sections 4 and 5, they, and their father before them, have used the property in such a way that title to the
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disputed property and setting of the boundaries should be made by this Court as they are depicted in Exhibit
4, and have traditionally been used by both the Scheers and the Spragues since the 1970s.

Mr. Norbert Wunderlich is an engineer with a Bachelor of Science degree, and is a licensed
surveyor in the State of Missouri. He had been the owner of Wunderlich Surveying & Engineering, Inc. in
Union, Missouri for over 40 years, prior to his recent retirement. His testimony was that he had surveyed
the property in question as well as various other properties in and around the particular area of Highway
YY in western Franklin County. Mr. Wunderlich identified Plaintiff’s Exhibit 4 (boundary survey of the
Sprague farm), and Plaintiff’s Exhibit 8 (the survey for property line dispute or “disputed area™).

Mr. Wunderlich testified as to where the section line between Section 4 and 5 of Township 43
North, Range 2 West lie on Exhibit 4, and on the ground between the parties. He testified that Exhibit 4
depicts where the Section line of 4/5 runs and that it is important, since that section line makes up the
east/west boundary between the Scheers (in Section 4) and the Sprague farm which lies in Section 5.

Mr. Wunderlich also testified as to finding the Quarter Section corner along the 4/5 Section line
which delineates the beginning of the north/south boundary between the Scheer property and the Sprague
property running from that Quarter Section corner to the east until the property terminates at Missouri Route
YY. (Exhibit 4). Mr. Wunderlich testified that this survey included the government corner that is between
Sections 4 and 5 at its intersection of the township line between Township 44 North and Township 43

North. Mr. Wunderlich testified that there was a discrepancy between his survey and Mr. Dopuch’s (Exhibit

9) along that township line as to the location of that particular government corner between Sections 4 and
5. He explained how he drew the section line by locating the corner of Sections 4, 5, 8 and 9 on the southern
edge of trial Exhibit 4 tracing its course northward 1 mile to where the section lines intersects with the
township line at Township 44/43 North.

Mr. Wunderlich further testified as to how he located the Quarter corner stone shown on Plaintiff’s
Exhibit 4. This corner is where the east/west boundary of the Scheers and Spragues turns to the east forming
the beginning of the north/south boundary between those two properties. Mr. Wunderlich testified that his

crew did find a stone which had all the evidence of a survey monument which could have been placed there
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by a surveyor marking that particular corner. He testified that he had been looking for a stone because it
was found by Adams in a 2009 survey, (Plaintiff’s Exhibit 6), and the Franklin County Surveyor Wilhelmi,
had called out a stone as being the marker at that corner, in his survey of that section 1876. (Plaintiff’s
Exhibit 20). He also testified that he used that stone because it was listed on field notes from an adjoining
survey from Wilhelmi from 1873. (Defendants Exhibit W).

He had additional evidence from the county surveyor previous to himself (Mr. Ed Koppelmann) of
a survey showing a quarter of a mile west of that stone on a course running approximately 1,032 feet to
pipe. Mr. Wunderlich used the measurement from the stone going east as well, and found an iron rod that
another surveyor, Ron Buescher had set (Plaintiff’s Exhibit 3). Mr. Wunderlich testified that even though
Mr. Buescher did not find a stone, he had measured a distance of 514 ¥ feet for this particular course. Mr.
Whunderlich’s crew measured 515.79 feet from that Buescher rod back to that particular stone that
Wunderlich had found. Wunderlich further testified that Koppelmann’s measurement of this same course
was 516 feet across the Scheer property boundary. Mr. Wunderlich testified that this course of 515-516
feet to the Buescher placed rod, was evidence enough to rely on. He is convinced that the stone he found
shown at the Quarter Corner, and using all of the other data from previous surveys proved that this
particular stone was the Quarter section corner marker.

Waunderlich testified that the line dividing Sections 4 and 5 is not a straight bearing line. He testified

that the bearing on the south half of the line is North 1 degree 49 minutes and 47 seconds East. The bearing

on the north half of the line is North 1 degree 32 minutes and 57 seconds East. He explained that while a
section line is should be close to a 0 bearing, he was retracing the Wilhelmi survey from 1873 and 1876. It
is not uncommon for lines that are supposed to be perfectly straight to not be because of the lay of the land,
human error and the passage of time.

Mr. Wunderlich further testified that the government corners he used in his survey (Plaintiff’s
Exhibit 4) used the government corner at the northwest corner of section 4. He testified that this was a

Government Land Office (GLO) corner. Mr. Wunderlich testified that to do the surveys for the Spragues
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he started with the Government Land Office plats and notes (Plaintiff’s 20 and Defendant’s Exhibits M, N
and W).
Mr. Wunderlich testified that Exhibit 8 was the survey of the fenced area which originated the

lawsuit. That survey depicted not only the fence encroachment by the Scheers being west of the Section 4/

5 line, but it also indicated that there was an old fence and tree line along the same run as where he indicates -

on the plat that the Section 4/5 line runs. Wunderlich was also shown Plaintiff’s Exhibit 12, (photos) and
confirmed the fence shown in those pictures was that which was shown graphically on Plaintiff’s trial
Exhibit 8 and that it lay west of the tree line.

Wunderlich then testified as to Mr. Dopuch’s survey Exhibit 9. He testified that Mr. Dopuch’s
section line between Sections 5/4 of Township 43N runs in a different place then what was depicted in the
Wunderlich survey, Plaintiff’s Exhibit 4. Wunderlich thought that Dopuch’s section corer depicted on
Exhibit 9 at Sections 5, 4, 8 and 9 is relatively in the same place as is the Wunderlich survey showing the
corner of Sections 5, 4, 8 & 9.

However, Mr. Wunderlich disagreed that re-establishment of the Section 4/5 line was necessary in
this instance. He stated that by using existing monuments and surveys over the years, the positions might
be slightly off, but fully acceptable under statutory mandates of surveyors. Wunderlich said that it would
be appropriate for a surveyor who is theoretically re-establishing a section line to make it as straight as

possible.

Mr. Wunderlich continued that Exhibit 4’s depiction of the 4/5 section line bearings were retracing
the Wilhelmi bearings as depicted in Exhibit 20. (Franklin County Surveyor’s Record of Section 4 from
1876). Wunderlich testified that the Wilhelmi corner was a government corner and that Wunderlich had
found subsequent evidence of his measurements and calls to establish that corner as a government corner.
When questioned about Defendant’s Exhibit M, Mr. Wunderlich testified that the lap on this Township line
at the intersection of Sections 4/5 as compared to section 32 and 33, lay 35 links to the west. However, Mr.
Wunderlich also testified that on Wilihemi’s Franklin County Surveys (Plaintiff’s 20 and Defendant’s W),

that same point is depicted to the east of the section 32 and 33 intersection with the township line. He
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testified that the difference is where they both placed this point (the corner where section 4 and 5 meet the
township line is some 131 feet apart).
However, Mr. Wunderlich continued, that he did not use Exhibit M or N when establishing

this Quarter corner because he thought beyond.a reasonable doubt that he had found a monument on the

property near the creek which delineated the Quarter section corner. He was also able to protract the .

distances and bearings of the section line from that stone, and the previous surveys dating back to Wilihemi.

Mr. Wunderlich stated that for a surveyor to use the GLO plats to survey every piece of ground
would substantially increase the costs of surveys. He agreed that using the GLOs every time would be the
“gold standard”. He said, however, that no one could afford a survey if you had to tie in every survey to a
GLO corner which sometimes could be 3 miles away from the piece of property being surveyed

Mr. Wunderlich continues that the Northeast comer of section 4 is shown on the Wilhelmi survey
from 1873 as being west of on the township line from the section 33, 32 corner of ;cownship 44 north. Mr.
Waunderlich testified that Wilhelmi’s survey from 1876 was the old government corner used for a long time.
This was the same corner that Mr. Wunderlich used in producing the Sprague boundary survey in Plaintiff’s
Exhibit 4. Upon further cross examination Mr. Wunderlich was shown a survey done by Mr. Koppelmann
in 1981 where a stone at the Quarter section was called out in that 1981 Koppelmann survey. (“Defendant’s
Exhibit D)

Mr. Wunderlich then identified a photograph of the stone at the Quarter corner as that being
depicted in Defendant’s Exhibit T. Wunderlich testified that the Quarter corner called out by a stone on the
original Wilhelmi survey is still a “good” corner because he had found the stone on the creek bank with
evidence verifying it as a monument for that corner. He went on to testify that even if you find that the
stone that he refers to in Plaintiff’s Exhibit 4, as not being the same stone from the Wilhelmi’s surveys,
then the corner is “obliterated” and not “lost” because you have the Wilhelmi survey that shows its position.

Mr. Wunderlich also testified that in his opinion where the section 4, 5 line meets the township 43,

44 north line was a corner that had no monument, but because it could be established with other evidence,
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was an “obliterated” corner. Mr. Dopuch agreed. Wunderlich continued that an obliterated corner exists
under the law, it’s just that the location of that the location of that corner needs to be determined.

‘Wunderlich’s methodology was to duplicate the surveys done by the Wilhelmi in 1873 and 1876.
Waunderlich located points by using Plaintiff’s Exhibit 20 and Defendant’s W. Mr. Wunderlich then
continued as to how he located what he termed as the “obliterated corner” where Section line 4/5 intersects
with the township line of 43/44 North. His credible testimony was how he used those surveys to reference
particular points and found particular points and distances called out in those original surveys, duplicafced
the distances to find specific points on the various section lines. He was able to therefore position the
government corner between section 4 and 5 along the township line. He testified that his crew put a rod in
that location. That rod is indicated on Plaintiff’s Exhibit 5 circled by Mr. Wunderlich.

Mr. Wunderlich then relayed to the Court how he found the Quarter section corner which is the
point above the creek that Wunderlich believes is at a stone called out in Exhibit 4. Mr. Wunderlich recalled
that it was within 6 or 8 feet of where the stone called out in the Wilhelmi surveys would have been placed.
He also relayed that the particular point was 2,825 feet from the point on the township line he had just
previously found to be the corner between sections 5 and 4. He testified that it was an existing corner and
that there was evidence of a monument “a stone” being its marker. All of evidence they used also came
from Plaintiff’s Exhibit 20 and the surveyors field notes. The stone and the distances were relatively close,

as was the distances and bearings to the intersection south with sections 8 and 9. The measurement from

the stone to the south corner along that same course was 2,691 feet which compared favorably with a
recorded distance by Wilhelmi at 2, 684 feet. These distances essentially covers the half sections within 7
or 8 feet. Both of the points from the stone to the next section line to the south and the township line to the
north were within 7 feet of being the same over the course of one-half (1/2) mile.

Mr. Wunderlich testified that the iron rod that he set between Sections 4 and 5 along the township
line is a “government comer” which corresponds to Wilhelmi’s government corner “G” on Plaintiff’s

Exhibit 20.
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Mr. Wunderlich relayed to the Court how he used the “old” corner on Exhibit 20 which Mr.
‘Wunderlich opined to be the point on the township line between sections 32 and 33 at township 44. From
that corner he was able to measure a distance of 1.64 chains as called out in the Wilhelmi Exhibit 20 defined
the point on that township line giving him the govemnient corner between sections 4 and 5 of township 43.
That point was arrived at using the Wilhelmi survey and its calculations and measurements. Using the 4, 5
corner and knowing where the 4, 5, 8, 9 corner was to the south where those sections meet, Mr. Wunderlich
was able to calculate and find the stone along that line which was near the creek and call it out as a Quarter
section corner. Mr. Wunderlich testified that because he found the stone in the place it should be in
accordance with his measurements and the Wilhelmi’s surveys, as he believed that the stone was in position
to mark it as the Quarter corner on his survey plat Exhibit 4.

Mr. Wunderlich reminded the Court that as the county surveyor, Mr. Wilhelmi, was responsible for
setting the government corners, resetting section corners, and quarter section corners so that surveyors after
him could use them as “gospel”. Mr. Wilhelmi would have set his corners and used the calls on Defendant’s
W and Plaintiff’s 20 in accordance with the statutes in the State of Missouri which were in effect as of 1876.
Mr. Wunderlich stated that his methodology in accepting the stone as the corner of that quarter section is
to accept what Wilhelmi did as being correct and all surveys after it.

Mr. Wunderlich even went so far as to inform the Court that based upon his understanding of the

law he could have reestablished the location of that Quarter corner using Wilhelmi’s survey under Plaintiff’s

Exhibit 20. Mr. Wunderlich reminded the Court that the Buescher survey also was extremely close to
duplicating this Quarter corner which was marked as Exhibit 3 and entered into evidence. Mr. Buescher’s
measurements we were extremely close to coming to the same corner that he shows on his survey which
was circled by Mr. Wunderlich on Plaintiff’s Exhibit 3 and denoted (1/4 th corner).

Upon cross examination by Mr. Voss, Mr. Wunderlich also confirmed that if a corner is obliterated,
a monument can be placed at that corner using witness trees and using the various measurements from the

GLO surveys. Mr. Wunderlich further testified to Defendant’s Exhibit X which shows a black dot in the
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relative same position as the quarter corner stone shown on that survey, but there was no call as to if a stone
was in place or what it was.

Mr. Wunderlich explained why he believes that both of the GLO surveys showing the lap of the
point of section 4, 5 being to the west of 32, 33. It was his opinion that it was because they drew it on paper
and the only surveys from the county surveyor’s office that says that they found the witness trees was
Wilhelmi in 1873 and 1876. Mr. Wunderlich testified that Wilhelmi may have made a mistake, but many
surveyors have used that line over time, and he had to assume that he knew what he was doing. Mr.
Waunderlich informed the Court that all surveyors have to use their best judgment as to establishing a
reestablishing witness trees when they are surveying since over time, trees die and grow, etc.

Mzr. Wunderlich also said that if Wilhelmi’s survey depicted in Plaintiff’s Exhibit 20 does not show
“government corners” that there are now possibly many surveys from then to now which have used these
corners would have to be tied to that corner and probably be wrong if the lap was moved.

Mr. Paul Dopuch testified next. Mr. Dopuch is a land surveyor licensed in the State of Missouri
with a business known as Gasconade County Land Surveying. He has also been the Gasconade County
surveyor since 1999. Mr. Dopuch testified that he did in fact survey the property boundary survey for Mr.
and Mrs. Scheer as depicted in Plaintiff’s Exhibit 9. Mr. Dopuch disagreed with Mr. Wunderlich regarding
the Quarter corner as being marked with a stone for its monument. Dopuch considered that corner to not

be an obliterated corner rather Mr. Dopuch turns it as a “lost” corner. He believes that because there was

too much confusion in the surveys to establish that an obliterated corner. He considered it lost and therefore
he had to reestablish the section line between Sections 4 and 5 from north to south. Mr. Dopuch completely
ignored decades of surveys done in based upon Wilhelmi’s surveys done in the 1870s and considered the
section 4, 5 corner along the township line to be lost and therefore jumped into the statute regarding
reestablishment of a “lost” corner. He based this upon the conflicting information that he “felt” trumped
all of the subsequent survey information over the years.

He then proceeded to go through the steps on reestablishment of an obliterated line between

Sections 4 and 5, and its government corner beginning with a DNR monument. The DNR monument he
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used on his survey was actually placed by Mr. Wunderlich at a previous time. That DNR monument,
however, was set at the corner of sections 6, 5, 7, 8 of Township 43, which lay over a mile away from the
property in dispute. Mr. Dopuch ignored all of the years, decades and over a century of surveys which
relied upon the Wilhelmi surveys from the 1870s even though the Wilhelmi surveys called the section 4, 5
point on the township line as used in Exhibit 4 by Wunderlich as a “government corner”.

Dopuch continued in his cross examination to testify that even though the GLO notes showed that
the distances to be 40 chains, the actual measurements along those courses were worked out to be 42.08
chains in one instance and 41.58 chains in another instance as they actually had to be measured and
proportioned. Mr. Dopuch said it is not uncommon for the measurements of the actual courses and distances
to not be in harmony with the GLO survey drawings.

Mr. Dopuch did confirm that he saw an old barbwire fence in a tree line and a wood fence along
that course along the boundary between Sprague and Scheer. Mr. Dopuch also indicated on Plaintiff’s
Exhibit 9, that he found a stone sitting on demolition debris which corresponded to the North West corner
of the Koppelmann survey.

Raymond Robertson was called as a neighbor to the Spragues. Robertson’s farm lying on the
north side of the Sprague farm. He testified that he knew John Sprague, Jr., and had since Sprague bought
the original Sprague farm in 1971, and the Groppe parcel in 1976. Mr. Robertson had helped Sprague on
the subject farm including the Groppe tract, and Sprague helped him through the years, on his.

He identified that the new fence appeared two or three years prior to the trial date in what used to
be the Groppe field. He and John Sprague, Jr. planted crops, bailed hay, brush hogged all the way to the
tree line which has been indicated in the photos in Exhibits 12 and 13, and on both of the surveys, Exhibits
4 and 9. He acknowledged that these farming activities happened at all times of the day, and sometimes
even into the night time as the need saw fit. He said that he even had seen the Scheers on their property on
various occasions when he was helping Mr. Sprague farm this portion of the Sprague farm. Robertson

knew that Mr. Sprague had worked that particular piece of ground since the Sprague purchase in 1976.
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M. Robertson testified that the Scheers would have had a more or less open view from their house
to the Groppe parcel. Robertson testified that Mr. Sprague had told him that he owned the Groppe tract all
the way up to the tree line. Mr. Robertson testified that there was no doubt in his mind that Mr. Sprague
owned that corner of the farm.

Mr. Voss cross. examined Mr. Robertson and showed him Plaintiff’s Exhibit 4, (Wunderlich
survey). He testified that he knew of the disputed the area around the fence put up by Scheer, and the
Quarter-section corner, as he had attended all of the previous Court hearings. In fact, Mr. Robertson circled
the disputed fence area on Plaintiff’s Exhibit 4 for and put his initials of “RR” next to that circled area.

Mr. Robertson testified that he disagreed with Mr. Scheer saying that there was only a grass water
way in the disputed area. He testified that he and John would mow and bale the hay off of that parcel. He
indicated on the Plaintiff’s Exhibit 12 (photos) that they hayed the area all the way up to the tree line and
back to where they would row crop the Groppe field. He stated the haying was done way before John
Sprague died in 2004. It was not until after John Sprague died, that Mr. Robertson actually did the row
cropping in this field. He reiterated that he was helping Mr. Sprague in this field all the way up to the tree
line for 8 or 10 years before Mr. Sprague passed away.

Robertson also testified as to conversations he had with Mr. Sprague about where the Sprague
property was located. Mr. Robertson confirmed on cross examination, that John Sprague told him the
Groppe parcel came all the way to the fence along the old tree line fence.

Otto Spaunhorst testified that he is a distant cousin to John Sprague’s ex-wife. He testified that
he was familiar with what is now the disputed boundary and ground. He testified that Sprague had showed
him the boundaries of the property that he had recently purchased from the Groppes sometime in 1978.

Spaunhorst said he noticed the new fencing in the disputed area two or three years prior to the trial
date. He then told the Court that there was an old fence in the tree line that intersected the east/west fence
between the Biermanns and the Groppe parcel. He stated that the east/west cross fence ran all the way to
the tree line until the new fence was put up. He also testified that the Biermanns even had a fence that ran

in the tree line all the way up on the tree line to their house south of the Sprague/Groppe boundary.
11
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Spaunhorst testified that when he was younger, he had worked on the Sprague farm as he traded
his mechanical knowledge for Mr. Sprague’s electrical work. He would help farming all over the Sprague
farm and particularly on the former Groppe parcel. He testified that he would disk, harrow and cultivate
the Groppe plot in preparation for John Sprague planting it in row crops.

Mr. Spaunhorst viewed the photos in Exhibit 12 and 13, and indicated to the Court where the
Groppe and Biermann parcels are, and how he use to help John Sprague farm the Groppe tract. He testified
that he did not do any hay cutting or bailing himself but stuck mostly to the disking and plowing. He also
testified that he knew that Raymond Robertson would help Sprague bale the hay off of the particular
property. He further testified that they would cut and bale hay from the disputed area all the way up to the
tree line for as long as Sprague owned the Groppe place (1976). He remembered that he had been helping
Sprague with the row cropping on the parcel since 1976 as well.

Spaunhorst also informed the Court that there was a cross fence which ran relatively east/west
between the old Groppe parcel and the neighbors to the south, Biermann. That fence ran east all the way
up to the tree line in the disputed area. Sprague farmed the land from north of the Biermann fence, all the
way over to the tree line on the east. They mowed the grass for hay and drove across to access the upper
field next to Biermann. He testified that everything west of the fence in the tree line was either in hay,
crops, or scrub, but always used by the Spragues. He told the Court that he knew of no one other than the
Spragues using that portion of the ground.

Spaunhorst relayed to the Court that on occasions Sprague and he had to work night in these fields
because of the time of year and other particulars of the farming season. He informed the Court that the
farming was always done in the wide open, and even would be noisy if it was at night. It would be noisy
and very noticeable because of headlights on the tractors they used. He told the Court that Mr. Sprague had
always used this area all the way up to the tree line as his own and never mentioned any dispute that he did
not own it. He also told the Court that he knew of no time that Sprague had ever asked permission of

anyone to use the property to cross it or hay it.
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Spaunhorst knew that from time to time John Sprague would put up an electric fence and run cattle
on this particular portion of the Sprague farm. If he had planted corn in the field, he would sometimes put
a temporary electric fence and run the cattle over after the corn was harvested. The temporary electric fence
would run around the Groppe parcel and would run all the way up to the tree line to the east. He said this
was done as far back as 1981. He indicated that while most of the other pasture fences on the farm were in
good shape, they were not in this particular field, because this was generally used as a row crop field.

On cross examination, Spaunhorst insisted that Ray Robertson was wrong about there never being
cattle on the Groppe parcel. He personally remembered cattle out there “... to follow up on the corn...way
before he (Sprague) died.”

Dan Roewe was sworn in and he testified that he was also a neighbor to the Spragues and the
Scheers. He was familiar with both the fence encroachment, as well as the north/south boundary disputed
area between the Scheers and the Sprague farm. He was shown the photograph Exhibit 12 and told the
Court that he had helped John Sprague, Jr. farm throughout his formative years. He testified that it would
be over 30 years prior to the trial date. He remembers the fence line in the tree row running all the way
along the Biermann property was built by Earl Kuschel on behalf of the Biermanns. Roewe testified further
that John Sprague told him that the tree/brush line was the property line between the Groppe parcel and the
Scheers’ property.

Scott Roewe testified that he was Dan Roewe’s son, and he had known the Spragues all his life.
He testified that he had permission from John Sprague to hunt the old Groppe farm. He testified that he
did hunt the Groppe farm during hunting season and never asked permission from anyone else other than
John Sprague, Jr. He testified that he was familiar with the disputed area and knew where the Scheers,
Biermann and the Groppe farms were growing up. He testified that he would hunt the Sprague farm just
about every year up until the last two or three years prior to trial. He was shown the photographs in Exhibits
12 and 13, and said he had never seen the new Scheer fence until he had seen those pictures. In fact, he

testified that the last time he was hunting he remembers the fence between the Biermann place and the
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Groppe field to have run east/west all the way back into the tree row. He specifically testified that the
east/west Biermann fence was attached to an old fence that was in the tree row.

He further testified that over 20 years ago he remembers that the Groppe parcel had been farmed
in corn because he remembered picking up ears of corn that were lying on the ground after harvest. He
testified that even then he remembers the east/west fence terminating in the tree row at that time. He also
remembers the Spragues having cattle in that particular field. He remembered that the tree line fence was
a barbwire and it was either a 3 or 4 strand fence. He remembered playing in the tree row as a child but
that they would not cross the fence within the tree row because “...we knew where the boundaries were.”
The Spragues told him to stay on the Sprague side of the tree line and not to cross the fence.

Monte Sprague began the testimony on day three, October 30®, 2013. The Court called the case
to order and he was sworn in. He identified the Exhibit 1 showing the parcels of the property that his father
had purchased and that the John L. Sprague, Jr. Trust now owned. He testified that he and his sister are the
trustees and beneficiaries of that Trust.

In reviewing the photos, Plaintiff’s Exhibit 12 and 13, Monte identified where he and his father had
row cropped, hayed and pastured in the former Groppe tract all the way to the tree line. He specifically
testified that they had used the property where the new fence is, and everything east of the new fence all
the way to the tree line. He marked an X-1 on Plaintiff’s Exhibit 12 showing the Court where they did
these activities.

He testified that he knew he, his dad, and Ray Robertson bailed hay in the area all the way up to
the tree line. He testified that in 2010 someone had cut the trees down and placed the new fence. He later
learned that it was the Scheers that put up the fence.

He does recall as a child when they moved on the farm and purchased the Groppe parcel, there was
a 3 or 4 strand barbwire running through the tree line. That his father placed electric fence along and around
the Groppe parcel for cattle to forage after the row crops were harvested. That the Biermann east/west

fence terminated in the tree row. On cross examination he testified he remembers his father hiring someone
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to bulldoze near the tree line in the creek corner sometime before his father died. He testified that it was in
fact Mr. Scheer that had done the bulldozing work on that particular area of the farm.

He also testified as to the Adams survey (Exhibit 6) pointing out the tree line, and an old fence line,
as well as showing that a corner fence post was in the row of trees on the old fence line.

He testified to the Court that the tree line between the Scheers and Spragues was “always” the
boundary line between their farms. He testified that his family had hayed, pastured and row cropped all the
ground from the tree line west onto what is known as the Groppe parcel. They never asked permission of
Scheer, they never asked permission of anyone to farm or to be on that property. He knew of no agreement
to replace the fence with Scheer, he knew that the Groppes had used the farm before they bought it right up
to the tree line as well.

On Plaintiff’s Exhibit 16, it was only in 2009 that he knew Scheer had claimed ownership of the
disputed area between the tree line and the new fence. He testified as to the Farm Service Administration
aerial photographs from 1980, 1990 into the 2000s. He pointed out to the Court that as far back as the
1980s aerial, one could see that the Groppe parcel was cultivated or in hay all the way up and to the tree
line separating the Scheer property from the Sprague farm. He agreed with Mr. Voss that there was no
deed or written agreement that he knew of particularly setting out that the tree line was the property
boundary, only that it had been the actual boundary as used over 40 years since the Spragues had purchased
this property.

He further testified that everything west of the tree line was used by the Spragues. He told the
Court that he is requesting that the Court find that the old tree line between the Scheers and the Sprague
farm (Groppe parcel) is the boundary line between the Sprague farm and the Scheers on the east/west
boundary between the farms. He is also requesting that the Court find that the section line depicted in
Exhibit 4 done by Wunderlich Surveying & Engineering is the actual section 4,5 section line running
through the Sprague farm and creating the boundary between the Scheers and the Spragues, and that it runs

through the tree line which is depicted in the photographic evidence.
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He also is requesting that the Court find that the Sprague farm boundary with the Scheers on its
south/north boundary is the line that runs south along their driveway going into their farm and that it is
correctly depicted in the Wunderlich Surveying & Engineering boundary survey marked as Plaintiff’s
Exhibit 4.

On rebuttal Monte testified that the Groppe east/west cross fence terminated just as shown in the
Plaintiff’s Exhibit 4, at a fence post in concrete in the tree row, and as was found by Buescher Surveying
in 1997 on Plaintiff’s Exhibit 3. He told the Court that his father had put that fence in shortly after he
purchased the ground from Groppe and it terminated in the tree line fence. He pointed out that the same
corner fence post was on Wunderlich survey, on Adams’ survey, and on the Buescher survey. The Court
then asked when Monte Sprague last saw the fence going all the way to the tree line fence. He told the
Court that for sure before 2006 and 2007, it was there in the tree row.

Costs and Attorneys fees. He told the Court that the amount of property that has been fenced off
from the Sprague Trust was approximately two-thirds (2/3) of an acre of cultivatable ground and that beans
were $12 a bushel and he has lost that approximately $250 per year from lost crop revenue. He also said
that they lost $60 per year because of not being able to be placed into the CRP program. He also said that
the Sprague Trust attorney’s fees for this matter have totaled $11,400.00 to date.

Gwyn Ronsick’s testimony was that she is also a beneficiary of the Sprague Trust and that she is
familiar with the area and all of the Exhibits. She has been in attendance at Court on all the days of the
trial. She testified that she had moved away from the property after she had married, but she remembers
how the Groppe parcel was used by her father John Sprague, Jr., before he died.

She testified that her father used the area all the way to the tree line for hay and to get to the row
cropped field. She told the Court that from year to year the use of the land was changed but that it was
always used by the Spragues without requesting permission from anyone. She testified that they would use
the area all year long and all year round to drive to and from all the fields on that side of the creek.

Gwyn also testified that her father John Sprague, Jr. told her that they owned all of the area all the

way up to the tree line and everything south of the creek out to Highway YY. She indicated on Plaintiff’s
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Exhibit 16 that the aerial photographs also depict the tree line as well as what was shown on the photographs
exhibited at trial under Plaintiff’s Exhibit 12, 13 & 14. On cross examination Gwyn insisted that she knew
her father farmed the Groppe property all the way up to the tree line. She said that it may not have been in
row crops, but he may have put hay on it. She remembered even bringing lunch to the workers down in
that area at the farm as part of her summer duties.

Gwyn further testified that she also is requesting that the Court find that the Sprague farm
boundaries is as they are depicted in Plaintiff’s trial Exhibit 4, and that she is asking the Court to not only
establish the east/west boundary between the Sprague farm and the Scheers but also the south boundary
line of the Sprague farm running from the Quarter-section corner as depicted in Wunderlich’s survey
(Exhibit 4). She agrees that the stone found by Wunderlich is the Quarter-section corner marker.

Mrs. Ronsick did testify as to a disagreement that he had with Mr. Scheer about shooting one of
the Sprague dogs.

Gwyn Ronsick also recalled on rebuttal, the fence running between the old Biermann property and
the Groppe parcel was in place back in December 2009, before the encroachment fence went up. She
remembered that at Christmas 2009 she was home, and the fence went all the way over to the tree line.

Daniel Scheer was next to testify and Mr. Scheer testified that he had nothing to do with the
Sprague dog. He also testified that he had lived there since the early 70s having received the property from
his family and through purchases. He testified that he believed that his property no matter where it lay on
ground should go to the 4, 5 section line and to the quarter section line on the north side between Sprague
and the Scheer farm. He testified to Defendant’s Exhibit B showing all of their property.

He also testified as to a chain of deeds that starts with a Dierking all the way down to his mother
and himself as owners of what is now known as the Scheer property. He pointed out to the Court that all
those deeds showed that they own property as is depicted in Exhibit B which was admitted into evidence.

Mr. Scheer then testified to the photographic Exhibits 12 and 13 he testified that he knew of no

cattle ever being run on the south side of the creek in the disputed area.
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Mr. Scheer then testified as to an alleged meeting that he had with John Sprague and Walter Groppe
about the time that Groppe was selling his land to Mr. Sprague. He allegedly told Mr. Sprague that the tree
line was not the property line, that the survey was done incorrectly, and that John Sprague had agreed to a
new survey to set the boundary line on the “actual” section line more in line with Mr. Dopuch’s survey.
Scheer was asked by the Court when this supposed conversation took place, he answered. it was sometime
after Sprague had bought the property from Mr. Groppe. However, it was not until all these years later and
after Mr. Sprague died, before he put up a fence on this disputed land. It was not until 2009 that he had
Paul Dopuch resurvey the area, and he put up this fence that he had talked about in the 1980s.

Scheer did testify that Groppe parcel did have an east/west fence across it going towards the tree
line. It was put up by Sprague sometime in the early 1980s. Mr. Scheer admitted that this fence line ran
up to the tree line. He indicated that fence was in the tree line marked on Defendant’s Exhibit Z. Mr.
Scheer claims that Sprague had an agreement to place some new fence along this area.

In fact, Mr. Scheer testified that in the late 1980s or early 90s Mr. Sprague hired him to run Scheer’s
high lift to clear out the area which is now in dispute. He testified that he cleared all of the brush out of
there and cedar trees and built a terrace in the area that he now claims is owned by his wife and him. He
testified that this terrace was built on or about where he and Sprague put the property line. Mr. Scheer
claims that he does not use the terrace area for anything other than a “water way”.

However, Mr. Scheer also admits in his own testimony that “...John hired me to clear it. He hired
me to lay the terrace out, to put the terrace in and to put the water way in. He sowed (sic) the grass seed on
it, and he paid me to do the work.” Scheer said that it was the middle-to-late 1980s when the water way
was constructed and when he was hired to construct the water way. He also looked at the 1980 and 1990
photographs (Plaintiffs 16) and it was clear to him that the terrace was done before the 1990 photograph.

He also testified that he knows Ray Robertson was farming the ground because he said that Ray
Robertson used some kind of spray which killed some of the grass in the water way. Mr. Scheer would not

deny that Sprague ever ran cattle, he just says that he “never saw them down there”.
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Mr. Scheer denies any written agreement with Mr. Sprague regarding the disputed line or its water
way, nor with Mr. Groppe about a fence or water way. He also denies ever having a conversation with
Monte Sprague or Gwyn Ronsick regarding the water way. Mr. Scheer was then shown Plaintiff’s Exhibit
4 and he said he was familiar with it but denied that the stone found in the creek by Mr. Wunderlich was
the quarter corner marker. He testified that he believed the stone found by Wunderlich was remnant of an
old chicken house that Sprague had pushed into the creek bank sometime before he died, to help curb
erosion of the creek bank. (This also shows that Sprague exercised dominion and ownership of that creek
bank)

Scheer testified as to another unwritten agreement he had with Mr. Sprague regarding the north
south boundary between their farms. He alleges that he gave permission to John Sprague, Jr. to build his
driveway on the south side of the creek which is now on the Scheer farm. Scheer said that he took a high
lift and cleared the ground so that John Sprague, Jr. could build the fence south of his driveway out to
Highway YY.

On Defendant’s Exhibit E Mr. Scheer drew where he believed the north south boundary line was
and how the Sprague driveway meanders back and forth over the property line. He said this was in place
since the 1970s.

He did testify that he hired Paul Dopuch to establish to the section line. He testified that he

relied on the Dopuch survey to place the new fence on the property which is now in dispute. Mr. Scheer

continued, that if he is successful in having the Dopuch survey ruled by this Court as the Section line
between Sections 4 and 5, he would also have to have Dopuch survey that Quarter Section corner to
establish the true property line between the Sprague farm and the Scheer farm, even though by his own
admission, the Sprague driveway and bridge and fence have been in place since the 1970s.

Mr. Scheer agreed that he and his wife wanted both the Groppe parcel disputed boundary
established, and that they he were also trying to quiet title in the north/south boundary between the Sprague
farm and the Scheer farm along the Sprague driveway and its bridge. He was shown Exhibit 8 and was

informed the Court that he was specifically requesting the Court find the Dopuch line all the way from that
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fenced-in area south of the creek, and all the way to a point north of the creek to be the Scheer/Sprague
property line as well. He is therefore asking for more property to be quieted in the Scheers than just that
in which he has fenced in.

He testified that before the Biermanns could sell their house they had to come to some agreement
with the Sheers regards to the east/west boundary between the Scheers and the Biermanns regarding a
similar parcel as in dispute with the Spragues. Mr. Scheer testified that they could get that property from
the Biermanns rather than the Biermanns having to foot the cost of a lawsuit.

On cross examination Mr. Scheer agreed that the land records show that he owns property in section
5 pursuant to the Adams survey in the Biermann dispute. The Adams survey is marked as Exhibit 6, the
deeds showing ownership in Section 5 on Plaintiffs Exhibits 10 & 11. The property given to the Scheers
from the Biermanns is called out by the Adams survey as on the two deeds marked as Exhibit 6, and the
deeds, Plaintiff’s Exhibit 10, 11 as the Scheers having accepted property which lay in Section 5.

Mr. Scheer then testified as to the alleged agreement with Mr. Sprague regarding a new fence on
Sprague’s former Groppe parcel. He did confirm that John Sprague built the Groppe parcel east/west fence
line and that it went into the tree row sometime in the 1980s. He also testified that the reason that the new
fence along the “agreed to” new line, was not built by he and John Sprague, Jr. for over 30 years, was that
they just never got around to it. He also testified that he was hired by John Sprague to put in the terraces
on the Sprague farm all throughout John Sprague’s life. He told the Court that there were thousands of
dollar worth of terraces on that farm that he had built on behalf of John Sprague.

He also told the Court that John Sprague took the hay off of the disputed area and never paid Mr.
Scheer anything for it. He also denied having any kind of written agreement with Mr. Sprague as to the
north/south boundary line with regards to where the Sprague farm driveway allegedly crosses over the creek
onto the Scheer parcel. He further testified that in fact he had readied that north/south boundary line with
his high lift so that John Sprague could build a fence south of John Sprague’s driveway, enclosing the

Sprague farm.
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Mr. Scheer then testified that he would have never had the property adjustment with the Biermanns
had the Biermanns not put their property up for sale. He testified that the fence that he and John Sprague
were allegedly going to have put up at some point just never happened before Mr. Sprague died. In fact,
he testified that if John would have lived 20 to 25 more years, “...we probably never would have built a
fence there, and we probably never would have it surveyed.”

Mr. Scheer was then shown Plaintiff’s trial Exhibit 3 which is a Buescher survey of a neighboring
parcel. It was pointed out to Mr. Scheer that John Sprague had witnessed, to the Buescher surveyor in 1997,
that a corner fence post of the Groppe parcel was along the traditional section line between 4 and 5, and
was in fact the “property corner” (Plaintiff’s Exhibit 3). Mr. Scheer then had another recollection that he
remembered that John Sprague was told at that time that he had just gained 9 feet of ground.

Mr. Scheer confirmed on cross examination that the bridge and the driveway leading into the
Sprague property should be the Spragues, and he admitted that he never really had an agreement with Mr.
Sprague about replacing the bridge. He then confirmed that right after Sprague bought the Sprague place
that he and John Sprague cleared a way for a fence south of the Sprague driveway bridge and that Sprague
built a new fence along that driveway. He assumed with Sprague that the property line was south of the
bridge. He agreed that he did not want the driveway nor did he want the bridge.

Kirby Scheer is the son of Plaintiffs, and he has lived on the Scheer property and is a licensed civil
engineer. He also is familiar with the dispute and the property as living there and having been at the trial
on the previous days.

He testified that it was he that found the GLO survey from 1816 of the property showing that the
lap of the Section 4/5 intersection with the township line and Section 32, 33 intersection should be depicted
to the east rather than the west as Mr. Wunderlich and Mr. Wilhelmi had found in the Franklin County
survey records. It is his opinion that Mr. Wunderlich’s survey showing the lap to the east of the 32, 33
point is incorrect according to the GLO 1816 plat and the field notes. He agrees that Mr. Dopuch’s survey

is more in conformance with the original GLO plat and its field notes. Mr. Kirby Scheer also agreed that
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if Mr. Dopuch’s survey is upheld, then he will need to go out and establish the quarter corner on the

property.
CONCLUSIONS OF LAW

IT IS THEREFORE ORDERED ADJUDGED AND DECREED THAT:

Upon the Court hearing the above evidence finds credible the evidence concerning the placement
of the Section line between Sections 4 & 5 of Township 44N in Franklin County are as depicted in the
Waunderlich Surveying & Engineering Boundary Survey Plat of the Sprague Trust farm (Exhibit 4), and
orders same. The Court finds the testimony of Mr. Norbert Wunderlich credible with regards to his surveys
done in this matter. He has convinced the Court that the GLO surveys he relied upon by the Franklin
County Surveyor as depicted in Plaintiff’s Exhibit 20 and Defendant’s Exhibit W, are lawful. The Court
further orders that the Quarter-Section Corner marked with a stone depicted in the photograph (Defendant’s
Exhibit T) is as depicted in Plaintiff’s Exhibit 4. The Court orders that Plaintiff’s Exhibit 4 be entered into
the land records of Franklin County, Missouri a depicting the boundary between the Sprague Farm to the
north and west and the Scheer Farm to the south and east.

The Court further orders that all real property laying to the north and west of the line depicted in
Exhibit 4 depicting this boundary between the Spragues and the Scheers be quieted in title to the John L.
Sprague Trust, and it assigns and heirs forever. The credible evidence is that the Spragues have used all of
the property west of the disputed Section 4/5 line, and the tree row with its old fence as their own for more
than 30 years uninterrupted. That it has been used under claim of right by the Spragues. They used it
openly and notoriously, to the exclusion of all others by their complete dominion and hostility towards all
others regarding the ground in question. And the Court finds the same regarding all of the property of the
Spragues which lay north of the Quarter Section line from the Quarter Section point above the creek marked
with the stone found by Wunderlich. This property’s title is quieted in the Spragues on a line from the stone
heading easterly as depicted in Exhibit 4 to its intersection with Missouri Route YY. Exhibit 4 is adopted
by the Court to be made part and parcel of, and is incorporated into this Judgment as part of this Court’s

order with regards to boundary and its markers between the Sprague and Scheer properties. A true copy of
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the original plat produced by Wunderlich shall be attached to the Court’s Judgment and is incorporated
herein. The Court further orders that the legal descriptions of the respective parties’ property are also made
a part of this judgment by reference thereto.

| The Court further finds that the fence placed on thé Sprague property by the Scheers in 2010 is a
trespass and an encroachment, and is now ordered to be removed by the Scheers within 90 days of this
Court’s Judgment. The Sprague Trust shall have nominal damages for the trespass and actual damages for
the loss of profits in the amount of One Thousand Dollars ($1,000) to date, and $250 per year hereafter that
the fence is not removed within 90 days of this Judgment.

The Court further finds that the Scheers caused a boundary adjustment survey done by Adams to
depict that Scheer owned that part of the Sprague farm as found by this Court to be owned by Spragues.
The Spragues have been damaged as a result, by having to bring this action to quiet title in their ground,
and have expended attorney fees in the amount of Eleven Thousand Four Hundred Dollars ($11,400), which
is now Ordered as an additional Judgment against and to be paid to the John L. Sprague Trust by Defendants

Daniel and Susan Scheer. Costs to Defendants.

SO ORDERED this _ day of ,2014:

- Isadore I. Lamke, Circuit Judge
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