IN THE CIRCUIT COURT OF FRANKLIN COUNTY
STATE OF MISSOURI

MONTE SPRAGUE, Co-Trustee,
GWYN RONSICK, Co-Trustee of the
JOHN L. SPRAGUE, JR., TRUST

Plaintiffs, Case No. 10AB-CC00339

v Division IT

DANIEL SCHEER and
SUSAN SCHEER,

N N’ N N N N N N N N N N’

Defendants.

DEFENDANTS’ PROPOSED &ée‘gxf x

JUDGMENT., FINDINGS OF FACT
AND CONCLUSIONS OF LAW

This cause came on for trial on Plaintiffs’ Petition for Ejectment, Quiet Title and Slander
of Title and Defendants’ First Amended Counterclaim for Declaratory Judgment, Trespass,
Ejectment, Injunction and Quiet Title. The trial was held on June 27, 2013, August 7, 2013 and
October 30, 3013. Plaintiffs were present in person and by their attorney, Matthew A.
Schroeder. Defendants were present in person and by their attorney, Kurt A. Voss. Following

the testimony of the parties and witnesses, the entry of exhibits into evidence, the Court hereby

makes the following findings of fact, conclusions of law and enters judgment as follows:

FINDINGS OF FACT

East-West Boundary

Sprague Property - Section 5

1. Plaintiffs Monte Sprague and Gwyn Ronsick (hereinafter “Plaintiffs Sprague™)

are Co-Trustees of the John L. Sprague, Jr. Trust (hereinafter the “Sprague Trust”).
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2. The Sprague Trust acquired its interest in the real estate described as follows
(“Sprague Property”) from John Sprague, Jr. (hereinafter “John Sprague™):

Part of the Northeast qr. of the Southeast qr. in Section Five (5), Township Forty-

three (43) North, Range Two (2) West of the 5th P.M., described as follows:

Beginning at an iron pipe in the Northeast corner thereof, thence South 2° 40°

West on the East line thereof 330 feet to an iron pipe, thence South 60° 55 West

1,543 feet to an iron pipe in the West line thereof, thence North 1° 50” East on the

West line thereof 1,081 feet to an iron pipe in the Northwest corner thereof,

thence East on the North line thereof 1,331.88 feet to the point of beginning,

containing 21.508 acres, more or less, according to plat of survey by E. F.

Kappelmann, Registered Land Surveyor, made during the month of March, 1976.
See Plaintiffs’ Trial Exhibit 1.

3. This legal description confirms the east boundary line is the Section 4/Section 5
section line. See Plaintiffs’ Trial Exhibit 1.

4. The Sprague Property is located in Section 5.

5. Plaintiffs Sprague also own land in Section 4, which is north of and adjacent to
the Scheer Property described below, which will be referred to as the “Sprague Farm.”

6. John Sprague acquired the Sprague Property by deed from Walter Groeppe in
1976. See Defendants’ Trial Exhibit A, p. 3.

7. Walter Groeppe inherited this property, along with other land, from his
grandfather, part of which he deeded to John Sprague. See Defendants’ Trial Exhibit A, p. 1-2.
8. Walter Groeppe’s grandfather’s will provided: “To my grandson, Walter

Groeppe, the undivided part of the Northeast Quarter of the Southeast Quarter of Section 5,
Township 43 North, Range 2 West comprising 43.13 acres.” See Defendants’ Trial Exhibit A., p.
1-2.

9. All of Groeppe’s east border was the Section 4/Section 5 line.

10.  John Sprague died in 2004.
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11.  Plaintiff Monte Sprague moved off the Sprague Property in 1984.

12.  Plaintiff Monte Sprague currently lives in St. Louis County.

13.  Plaintiff Gwyn Ronsick moved off the Sprague Property in 1984.

14.  Plaintiff Gwyn Ronsick currently lives in North Carolina.

15.  Plaintiffs Sprague have not resided on the Sprague Property since 1984.
16.  All of the Sprague Property is located in Section 5.

Scheer Property — Section 4

17.  Daniel and Susan Scheer (hereinafter “Defendants Scheer”) initially received their
property from Charles and Ardell Wagner in 1971, which is described as follows:

All that part of the Northwest qr. of the Southwest gr. in Section 4, Township 43
North, Range 2 West of the 5™ P.M., lying Northwest of Missouri State Highway
“SYY” (hereinafter “Scheer Property”). See Defendants’ Trial Exhibit B, p. 2.

18.  This deed confirms Defendants Scheer’s west line is to be the Section 4/Section 5
section line.

19.  Defendants Scheer were deeded the Scheer Property in subsequent deeds from
Daniel Scheer’s mother described as follows:

Tract 1

Part of the Northwest qr. of the Southwest gr. in Section Four (4), Township
Forty-three (43) North, Range Two (2) West of the 5th P.M., described as

follows: Beginning at the point of intersection of the North line of Missouri State
Highway “YY” with the West line of said qr. qr. section, run thence
Northeastwardly along the Northwest right of way line of said Highway “YY”,
680 feet to a point in culvert, thence Westwardly in a straight line to a point in the
West line of said qr. gr. section, at a point 510 feet North of the point of
beginning, thence South along said West line 510 feet to the point of beginning.
See Defendants’ Trial Exhibit B, p. 3.

Tract2

Part of the Northwest gr. of the Southwest qr. in Section 4, Township 43 North,
Range 2 West of the 5th P.M., described as follows: Beginning at an iron pipe in
the Northwest corner thereof, thence South 2° 27’ 40” West on the West line
thereof 680 feet, thence South 75° 12° 15” East 531.76 feet to the center of a

Wd 06:¥0 - ¥10Z L0 14dy - Ajunog uipjueld - pajid Ajjesiuosos|s




culvert running under Missouri State Highway “YY”, thence on the West line of

Missouri State Highway “YY” North 31° 50° East 293 feet to a right of way

marker, thence North 58° 10° West 70 feet to a right of way marker, thence North

6° 56’ 51” West 447.78 feet, thence North 5° 15’ 34” West 120 feet to a point in

the North line of said qr. qr. section, thence South 86° 08> 52” West 516 feet to

the point of beginning, and according to plat of survey made by E. F.

Kappelmann, Registered Land Surveyor, during the month of October, 1982,

containing 10.11 acres, more or less. See Defendants’ Trial Exhibit B, p. 9.

20.  The initial deed to the Scheer Property in 1971 indicated that it was all of that part
of the Northwest Quarter of the Southwest Quarter in Section 4, Township 43 North, Range 2
West of the 5™ P.M., lying Northwest of State Route Highway YY. See Defendants’ Trial
Exhibit B, p. 2 and 3.

21.  There were numerous transactions between the Scheer family members ultimately
resulting in Defendants Scheer retaining the Scheer Property, all in Section 4. See Defendants’
Trial Exhibit B, p. 1-9.

22.  Defendants Scheer initial deed in 1971 described the Scheer Property by aliquot
description and without a metes and bounds description and without a survey and used the
Section 4/Section 5 section line as the western border of the Scheer Property. See Defendants’
Trial Exhibit B, p. 2.

23.  The west boundary line of the Scheer Property is confirmed by all the deeds to
be the Section 4/Section 5 section line. See, Defendants’ Trial Exhibit B, p. 1-9.

24.  Defendants Scheer have lived on the Scheer Property since 1971.

East/West Boundary between Sprague Property and Scheer Property

25. The east/west boundary between the Sprague Property and the Scheer Property is
the Section 4/Section 5 section line in Township 43 North, Range 2 West of the 5™ P.M. and

hereafter it will be referred to as the “Section 4/5 Section Line.”
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26.  Plaintiffs Sprague claim the title to the Sprague Property by a survey done by
Kappelmann in 1976 (hereinafter “Kappelmann Survey”). See Plaintiffs’ Trial Exhibit 7.

27.  The Kappelmann Survey does not start at a government monument. See
Plaintiffs’ Trial Exhibit 7.

28.  The Kappelmann Survey does not depict any fence line on the sui'vey. See
Plaintiffs’ Trial Exhibit 7.

29.  The Kappelmann Survey is not signed or sealed by Kappelmann. See Plaintiffs’
Trial Exhibit 7.

30.  The Kappelmann Survey has no bearings to any government monument or
government corner. See Plaintiffs’ Trial Exhibit 7.

31.  Surveyor Kappelmann did not testify.

32.  The Kappelmann Survey was used to set forth the legal description in the deed to
the Sprague Property from Walter Groeppe. See Defendants’ Trial Exhibit A, p. 3.

33.  The Kappelmann Survey confirms the Section 4/5 Section Line as the Sprague
Property’s east boundary line. See, Plaintiffs’ Trial Exhibit 7.

34, The Kappelmann Survey is not a valid survey since it is not signed and is of little
probative value to the Court, other than to confirm the Section 4/5 Section Line is the property
line between the Sprague Property and the Scheer Property.

35.  Plaintiffs Sprague hired Norbert Wunderlich (“Surveyor Wunderlich”) to locate
the east property line of the Sprague Property in 2010.

36.  Plaintiffs Sprague offered Surveyor Wunderlich as an expert witness.

37. Surveyor Wunderlich testified he was not able to find any of the pins set by

Kappelmann in the Kappelmann Survey on the east line of the Sprague Property.
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38.  Defendants Scheer hired Paul Dopuch (“Surveyor Dopuch™) to locate the west
property line of the Scheer Property in 2009.

39.  Defendants Scheer offered Surveyor Dopuch as an expert witness.

40.  Both Plaintiffs Sprague’s expert (Surveyor Wunderlich) and Defendants Scheer’s
expert (Surveyor Dopuch) testified they did not believe the Kappelmann Survey éccurately
determined the Section 4/5 Section Line.

41.  Defendants Scheer never hired Kappelmann to do any surveying.

42.  Plaintiffs Sprague also offered surveys by Surveyor Buescher and Surveyor
Adams (Adams Survey) that showed surveys of neighboring properties to Plaintiffs Sprague, but
not the Sprague Property. See Plaintiffs’ Trial Exhibit 3; Plaintiffs’ Trial Exhibit 6.

43.  Defendants Scheer never hired Surveyor Buescher to do any surveying.

44.  Defendants Scheer never hired Surveyor Adams to do any surveying.

45.  Neither Surveyor Buescher nor Surveyor Adams was called as witnesses.

46.  In about 2006, the Biermanns (landowners south of the Sprague Property and
west of the Scheer Property) hired Surveyor Adams to survey a new boundary line between the
southern part of the Scheer Property and the Biermanns’ property so the Biermanns could sell
their property to a third party.

47.  Defendants Scheer came to a compromised settlement agreement with their
neighbors, Albert and Irene Biermann (landowners to the south of the Sprague Property and west
of the Scheer Property), to establish a new “agreed” boundary line between their properties;
however, this Scheer/Biermann boundary line adjustment is not on the Section 4/5 Section Line,

but was solely an agreement in compromise between the Biermanns and Defendants Scheer to
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avoid litigation and to be neighborly to the Biermanns to allow the Biermanns to sell their
property to a third party.

48.  The Scheer/Biermann boundary adjustment agreement, shown in the Adams
Survey, has no bearing on this case because it was a compromised boundary line and no one
testified it was determined to be the true Section 4/5 Section Line.

49.  Defendants Scheer testified that the Kappelmann Survey, the Wunderlich Survey
and the Adams Survey were all incorrect in locating the true Section 4/5 Section Line.

50.  Plaintiffs Sprague offered the testimony of Surveyor Wunderlich to establish the
Sprague Property’s east property line as the Section 4/5 Section Line.

51.  The Wunderlich Survey of the Section 4/5 Section Line is in a different location
from Kappelmann’s Survey. See Plaintiffs’ Trial Exhibit 4 and Plaintiffs’ Trial Exhibit 7.

52.  The Wunderlich Survey located a stone in the creek bank that Surveyor
Wunderlich believed was set in the middle 1800’s and was the quarter corner stone on the
Section 4/5 Section Line. See Defendants’ Exhibit T.

53. Surveyor Wunderlich admitted that creek banks can move over time.

54.  The stone found by Surveyor Wunderlich on the creek bank was not noted on the
Buescher Survey or the Kappelmann Survey or the Adams Survey.- See Plaintiffs’ Trial
Exhibit 3, Plaintiffs’ Trial Exhibit 6, and Plaintiffs’ Trial Exhibit 7.

55.  Surveyor Dopuch testified that he did not believe the stone located in the creek
bank by Surveyor Wunderlich was the quarter section corner stone and was not on the Section
4/5 Section Line.

56.  Plaintiffs Sprague testified they were not aware of the stone in the creek bank

until shown a picture of the stone in 2013.
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57.  Defendant Daniel Scheer testified that he was not aware of any quarter corner
stone and he did not believe the stone in the creek bank found by Surveyor Wunderlich was the
quarter corner stone.

58.  Defendant Daniel Scheer testified that he personally observed John Sprague
dfspose of an entire chicken house on the creek bank in the exact location where the purported
Waunderlich quarter section corner stone was found.

59.  Defendant Daniel Scheer testified that the Wunderlich stone appeared to have
concrete on it and believed it likely was part of the foundation from the Sprague chicken house.

60.  Surveyor Wunderlich did not ask Defendant Daniel Scheer his opinion if he
thought the stone in the creek was the quarter corner stone.

61.  Kirby Scheer, Defendants Scheer’s son, testified that he was not aware of any
quarter corner stone in the location of the creek.

62.  Kirby Scheer is a Missouri licensed engineer and has some survey experience.

63.  Surveyor Wunderlich admitted there were no witness trees located for the stone in
the creek that he used as the quarter corner stone on the Section 4/5 Section Line.

64. Surveyor Wunderlich testified the stone in the creek was the basis for him in
establishing the Section 4/5 Section Line. See Plaintiffs’ Trial Exhibit 4.

65. Surveyor Wunderlich admitted that both Whilhemni Surveys from the 1870’s
indicated that the Section 4/5 Section Line was a straight line. See Plaintiffs’ Trial Exhibit 20
and Defendants’ Trial Exhibit W.

66. Surveyor Wunderlich testified he relied on the Whilhemni Surveys. See

Plaintiffs’ Trial Exhibit 20 and Defendants’ Trial Exhibit W.
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67.  The Section 4/5 Section Line determined by Surveyor Wunderlich bends at the
stone in the creek, which is not consistent with the Whilhemni Surveys. See Plaintiffs’ Trial
Exhibit 4, Plaintiffs’ Trial Exhibit 20, and Defendants’ Trial Exhibit W.

68.  Surveyor Wunderlich testified that he was not certain beyond a reasonable doubt
that the stone he found on the creek bank was the quartef corner stone for the Section 4/5 Section
Line, as required by Missouri Code of State Regulations, Title 10 CSR 30-3.010(5).

69.  Both expert surveyors, Surveyor Wunderlich and Surveyor Dopuch, admitted that
all of the Scheer Property is located in Section 4 and all of the Sprague Property is located in
Section 5, as it relates to the litigants’ east/west boundary line.

70.  Both Surveyor Wunderlich and Surveyor Dopuch agreed there was nothing in the
deeds to either the Sprague Property or the Scheer Property that established a fence line as the
east/west property line or the north/south property line.

71.  Defendants Scheer tried to hire Surveyor Wunderlich to set the quarter corner on
the Section 4/5 Section Line in 2010.

72.  Surveyor Wunderlich declined to set the quarter corner for Defendants Scheer on

the Section 4/5 Section Line.

North/South Boundary — Quarter Section Line of Section 4

73.  The north/south boundary between the Scheer Property in Section 4 and the
Sprague Farm is the quarter section line between Southwest Quarter and the Northwest Quarter
of Section 4.

74.  Defendants Scheer’s northern boundary is the quarter section line in Section 4
between the northern boundary of the Southwest Quarter and the south boundary of the

Northwest Quarter in Section 4.
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75.  All of the Scheer Property lies in the Southwest Quarter of Section 4.

76.  The Sprague Farm owned by Plaintiffs Sprague in Section 4 is in the Northwest
Quarter of Section 4.

77.  Defendant Daniel Scheer testified that the Scheer Property’s northern border with
Plaintiffs Sprague’s Farm is mostly north of the creek and some of it is south of the creek; the
actual location must be determined by Surveyor Dopuch in setting the quarter corner on the
Section 4/5 Section Line to determine where the quarter section line for Section 4 is located.

. 78. Defendants Scheer’s northern border is the quarter section line in Section 4,
between the Southwest Quarter and the Northwest Quarter in Section 4.

79.  Defendant Daniel Scheer testified that Plaintiffs Sprague’s south border on the
Sprague Farm on land it owns in Section 4 is the south line of the Northwest Quarter in Section
4.

80.  Defendant Daniel Scheer testified that he gave John Sprague permission in the
1980’s to build a fence completely on the south side of the creek, all on Scheer Property so John
Sprague would not have to cross the creek in three different places and install water gaps in

building the fence on the actual property line.

81. . Defendant Daniel Scheer testified that he thought the depth of the creek was at
least eight feet in some locations and that fences and water gaps are very difficult to build and
maintain in a creek.

82.  Defendant Daniel Scheer testified that he allowed John Sprague to build the fence

on the south side of the creek with his permission because he was being neighborly.
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83. Defendant Daniel Scheer testified that he personally dozed the fence line that this
meandering fence took, and that the fence curves and meanders along the creek and is not in a
straight line.

84.  Defendant Daniel Scheer testified that he believes the north property line of the
Scheer Property is where the qliarter section line is to be determined by the Dopuch Survey.

85.  Defendant Daniel Scheer testified that if for some reason the quarter section line
in Section 4 places the bridge and driveway of the Sprague Farm on the Scheer Property, he will
make no claim for the same and Plaintiffs Sprague may certainly use it until they ever build a
new bridge.

Lap Corner

86.  The northern borders of both Section 4 and Section 5 are on the Township line.

87.  Both expert surveyors, Surveyor Wunderlich and Surveyor Dopuch, testified that
the north border of Section 4 and Section 5 creates a “lap” corner on the Township 43 north line
with Sections 32 and 33 which are the two (2) sections immediately north of Sections 4 and 5 on
the Township line.

88.  The Wunderlich Survey showed the lap corner to be 108.24 feet east of the
intersection of Section 32 and Section 33 on the Township line. See, Plaintiffs’ Trial Exhibit, 4.

89. Both expert surveyors, Surveyor Wunderlich and Surveyor Dopuch, indicated that
the Government Land Office (GLO) Plat of a section line is the “gold standard” that surveyors
should try to achieve and follow. See Defendants’ Trial Exhibit M and Defendants’ Trial Exhibit
N and Mo. Rev. Stat. § 60.305.

90.  The GLO Plat of the Section 4/5 Section Line shows that it is a lap corner on the

Township line. See Defendants’ Trial Exhibit M and Defendants’ Trial Exhibit N.
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91.  The original GLO field notes show the northern corner of the Section 4/5 Section
Line laps 35 links “west” of the southern point of Sections 32 and 33 on the township line.

92. Surveyor Wunderlich agreed that the GLO Plat shows the lap of Section 4 and
Section 5 within Sections 32 and 33 as 35 links west of Sections 32 and 33 on the township line.

93. 35 links equals 23.1 feet.

94.  The Wunderlich Survey (Plaintiffs’ Trial Exhibit 4) showed the Section 4/5
Section line lapped 108.24 feet east of the south line of Sections 32 and 33 on the township line,
meaning the Wunderlich Survey laps 134.34 feet east from the lap established by the GLO Plat.
See Defendants’ Trial Exhibit M and Defendants’ Trial Exhibit N.

95.  Defendants Scheer’s Trial Exhibit L even offered a survey (Werer’s back 40),
completed by Surveyor Wunderlich in 1985, where Wunderlich showed the Section 4/5 Section
Line lapping to the west of Section 32 and Section 33, as required by the GLO, but contrary to
the more recent Wunderlich Survey in this case (Plaintiffs’ Trial Exhibit 4) that found the
Section 4/5 Section Liﬁe to lap to the east of Sections 32 and 33 on the township line.

96.  The 1862 survey also showed Section 4 and Section 5 lapping to the west of
Section 32 and Section 33. See Defendants’ Trial Exhibit U.

97. The 1862 survey was done by a County Surveyor. See Defendants” Trial
Exhibit U.

98. Surveyor Dopuch testified a survey prepared by a County Surveyor is to be used
unless it is proven erroneous by other evidence.

99. Surveyor Wunderlich did not provide evidence to show the 1862 survey to be

€Ironcous.
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100. Surveyor Wunderlich has prepared surveys showing the lap of Sections 4 and 5 to
be in at least two (2) different locations.

101. The Dopuch Survey used the GLO field notes to establish the lap corner of the
Section 4/5 Section Line at the exact same 35 links west of the 32/33 section line intersection, as
shown in the GLO field notes. See Plaintiffs’ Trial Exhibit 9 and Defendants’ Trial Exhibits M
and N.

102.  Surveyor Wunderlich did not believe the quarter section corner stone for Sections
4 and 5 was lost.

103.  Surveyor Dopuch testified the quarter section corner stone is lost and needs to be

relocated pursuant to Missouri statutes (Chapter 60) and regulations (10 CSR30-3.010).

104. Surveyor Dopuch testified could not find any reasonable reference to the quarter

comner stone Surveyor Wunderlich found in the creek bank (no witness trees, no marking on the
stone) to believe the stone in the creek bank was a quarter corner stone and found no validaﬁon
for the stone in the location where it was found, as required by state regulations.

105.  Surveyor Dopuch testified that the Whilhemni Surveys from the 1870’s showed
the entire section line being straight with no bend in the middle. See Plaintiffs’ Trial Exhibit 20
and Defendants’ Trial Exhibit W.

106. Defendants Scheer hired Surveyor Dopuch, the Gasconade County Surveyor, to
determine the precise location of the section line for Section 4 and Section 5.

107. Surveyor Dopuch was the only surveyor that started at a recognized government
corner in determining the Section 4/5 Section Line. See Plaintiffs’ Trial Exhibit 9.

108. Surveyor Wunderlich admitted that he has done surveys over the years showing

the Section 4/5 Section Line to be in several different locations.
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109. The Wunderlich Surveys are in contradiction of each other and are, therefore, not
reliable in establishing the true Section 4/5 Section Line, which is the property line between
Plaintiffs Sprague and Defendants Scheer. See Plaintiffs’ Trial Exhibit 4 and Defendants’ Trial
Exhibit L.

110. Both Surveyor ‘Waunderlich and Surveyor Dopuch agreed the north monument on
the township line for Section 4 and Section 5 was obliterated.

111.  Surveyor Dopuch testified that he reestablished the Section 4/5 Section Line
~ because there was an obliterated monument on the north township line. He was correct.

112.  Surveyor Dopuch reestablished the monument at the exact point shown in the
GLO field notes lapping west of Section 32 and Section 33 by 35 links. See Plaintiffs’ Trial
Exhibit 9.

113. The double proportional method set forth in the case Hale v. Warren, 236 S.W.3d
687 (Mo. App. S.D. 2007) cannot be used to reestablish a section line on sections that are
adjacent to a township line because these are “correction corners” on a township line.

114. Both expert surveyors, Surveyor Wunderlich and Surveyor Dopuch, testified that

the double proportional method is not the appropriate method to establish an obliterated corner

on a township line.

115. Surveyor Wunderlich admitted that his determination of the location for the
Section 4/5 Section Line was all based upon the stone on the creek bank being the quarter corner
stone for Sections 4 and 5, and if the stone on the creek bank is not a quarter corner stone, that

his section line may be inaccurate.
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116. The Section 4/5 Section Line reestablished by Surveyor Dopuch is found to be the
true section line between Section 4 and Section 5 and will be the property line between Plaintiffs

Sprague and Defendants Scheer.

Findings of Fact — Adverse Possession of Disputed Property

117.  Plaintiffs Spragﬁe also attempted to establish a claim for adverse posséssion, if
the Section 4/5 Section Line established by Surveyor Dopuch is indeed the property line between
the parties, in an attempt to claim property east of the Dopuch reestablished Section 4/5 Section
Line, this being the “Disputed Property.”

118. Plaintiffs Sprague’s claim for adverse possession only arises if the Dopuch
Survey properly reestablishes the Section 4/5 Section Line.

119. Plaintiffs Sprague offered a survey done by Surveyor Wunderlich (Plaintiffs’
Trial Exhibit 8) to show the Disputed Property, even though there is ;10 legal description for the
Disputed Property. The Court will call this the “Disputed Property,” even though no legal
description has been provided by Plaintiffs Sprague of the property in dispute.

120. Plaintiff Monty Sprague testified that his father, John Sprague, only ran cattle on
the Disputed Property 3 or 4 times in 40 years and only kept them on the Disputed Property with
an electric fence.

121. Defendant Daniel Scheer testified that John Sprague had never run cattle on the
Disputed Property.

122.  Plaintiffs Sprague testified an old fence line was the property line between the

Scheer Property and the Sprague Property.
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123. Defendant Daniel Scheer disputed Plaintiffs Sprague’s testimony and testified he
did not believe the tree line and fence line were the boundary line between the Scheer Property
and the Sprague Property.

124.  Plaintiff Monty Sprague never worked on the old fence.

125. Plaintiff Gwyn Ronsick never worked on the old fence.

126. Defendant Daniel Scheer testified there was no work done to the old fence as long
as John Sprague owned the Sprague Property.

127.  Plaintiffs Sprague were not aware of any written agreement that the fence line in
the trees was the property line between Section 4 and Section 5.

128. Defendant Daniel Scheer testified that Walter Groeppe, John Sprague’s
predecessor in title, told both John Sprague and himself at a meeting in the 1970’s that neither
the tree line or the brush line, nor the old fence was the property line between the Sprague
Property and the Scheer Property but, in fact, the property line was the section line for Section 4
and Section 5 was out in the Sprague field somewhere west of the old fence and tree line.

129. Defendant Daniel Scheer testified he had a verbal agreement with John Sprague
that if they were ever going to build a new fence on the east/west property line between their
properties, they would have the property surveyed to determine the actual Section 4/5 Section
Line because Defendant Daniel Scheer and John Sprague both knew the Kappelmann Survey
was incorrect.

130. Plaintiffs Sprague testified there is no CRP in the Disputed Property.

131. Plaintiffs Sprague admitted the Kappelmann Survey (Plaintiffs’ Trial Exhibit 7)

does not show the old fence as east of the property line.
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132.  Plaintiffs Sprague admitted they have no color of title in any deed to property in
the Southwest Quarter of Section 4.

133. Plaintiffs Sprague admitted they do not pay taxes on any property in the
Southwest Quarter of Section 4 east of the section line to Section 4 that adjoins the Scheer
Propei’ty.

134.  Plaintiffs Sprague admitted they have never cut firewood on the Disputed
Property.

135. Plaintiffs Sprague admitted they have never posted any “No Trespassing” signs
on the Disputed Property.

136. Plaintiffs Sprague admitted there is no building on the Disputed Property.

137. Plaintiffs Sprague admitted they have not built a new fence on the section line or
in the Disputed Property.

138. There is no agreement on fence maintenance between the parties.

139. Defendant Daniel Scheer testified that he was hired by John Sprague to doze out
part of an old fence located on the Sprague Property and put terraces on the Sprague Property

which John Sprague purchased from Walter Groeppe.

140. Defendant Daniel Scheer and John Sprague had an agreement that the terraces on
the Sprague Property would dump into a grass waterway to be built all on the Scheer Property.

141. The waterway was built in the area Plaintiffs Sprague claim as the Disputed
Property.

142. Defendant Daniel Scheer testified that Defendant Daniel Scheer and John Sprague
estimated where they thought the true Section 4/5 Section Line was in building the grass

waterway and that it was west of the old fence line.
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143. Defendant Daniel Scheer testified that the grass waterway drains the terraces from
the Sprague Property and also drains a portion of the Scheer Property into the creek.

144. Defendant Daniel Scheer testified that he walked on the Disputed Property from
time to time, but in essence uses the Dispu;ced Property every day because it serves as a grass
WaterWay to drain part of the Scheer Property into the creek.

145. Plaintiffs Sprague testified that their father would sporadically cut hay from a
waterway on the Disputed Property.

146. Defendant Daniel Scheer testified that he had given John Sprague permission to
bale hay on the grass waterway and did not charge him rent for the hay.

147.  Plaintiff Gwyn Ronsick testified that on one occasion, she thought Lloyd
Kassebaum hunted on the Disputed Property and that Defendant Daniel Scheer ran Lloyd
Kassebaum off of the Disputed Property and told Lloyd Kassebaum that Defendants Scheer
owned the Disputed Property where Lloyd Kassebaum was hunting, confirming Defendant
Daniel Scheer’s testimony of ownership of the Disputed Property.

148. Defendant Daniel Scheer testified he owned all of what Plaintiffs Sprague call the
Disputed Property.

149. Defendants Scheer pays taxes on what is called the Disputed Property.

150. Defendants Scheer built a new fence on part of the established Section 4/5 Section
Line after Surveyor Dopuch reestablished the same on the west side of the Disputed Property.

Conclusions of Law

The Court finds as follows:
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L. The stone on the creek bank found by Surveyor Wunderlich is not the quarter
corner stone, nor is it any official surveying monument, nor is it located on the Section 4/5
Section Line.

2. The Wunderlich Survey did not properly establish the Section 4/5 Section Line.

3. The GLO Survey that originally established that the Section 4/5 Section Line
requires the lap between Section 4 and Section 5 to lap 35 links west of Sections 32 and 33 on
the Township line.

4. Considering all the evidence, the Court finds that the section line reestablished by
Surveyor Dopuch is the Section 4/5 Section Line, for Township Forty-Three (43), North, Range
Two (2) West.

5. The Court determines that the Section 4/5 Section Line established by Survey
Dopuch is the boundary line between Plaintiffs Sprague’s Property and Defendants Scheer’s
Property.

6. The use of the Kappelmann Survey by Surveyor Wunderlich was of no value
because the Kappelmann Survey is an incorrect survey as it is not tied to any bearings or
monuments.

7. The Court, in accordance with Mo. Rev. Stat. Chapter 60 and the Code of State
Regulations, orders Surveyor Dopuch to return to the property within ninety (90) days to now
reset the quarter corner on the Section 4/5 Section Line, in accordance with the single
proportional method within ninety (90) days.

8. Surveyor Dopuch shall establish the quarter section line between the Southwest
and the Northwest Quarter of Section 4 to establish the north/south property boundary line

between the Sprague Farm and the Scheer Property.
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o. The fence line south of the creek is not the north/south property line between
Plaintiffs Sprague and Defendants Scheer because said fence was built with permission of
Defendants Scheer.

10.  Plaintiffs Sprague’s claim for adverse possession in the area that is east of the
reestablished Section 4/5 Section Line and west of the tree line was not proven. It appeafs that it
is a waterway built with the consent of Defendants Scheer and Plaintiffs Sprague’s use was with
Defendants Scheer’s permission thereby denying Plaintiffs Sprague’s claim for adverse
possession.

11.  The Court finds that Plaintiffs Sprague’s attempt to establish use of the Disputed
Property by adverse possession does not meet the requirements of Missouri law. Sporadic and
isolated use does not rise to the level needed to show a continuous, open, notorious, hostile,
exclusive and adverse use of the Disputed Property. Plaintiffs Sprague, by their own testimony
of not cutting firewood, not building a fence, not repairing the fence, not continuously pasturing
cattle on the Disputed Property, and not row cropping the Disputed Property year in and year out,

do not rise to the level of use necessary to support a claim for adverse possession.

Judgment

IT IS, THEREFORE, ORDERED, ADJUDGED AND DECREED, Plaintiffs Sprague’s
claim for damages is denied.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED, that all relief sought by
Plaintiffs Sprague in Count I, Ejectment, is denied.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED, that the Court does quiet
title to Defendants Scheer such that the west property line of the Scheer Property and the east

property line of the Sprague Property shall be the reestablished Section 4/5 Section Line, as
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properly reestablished by the Dopuch Survey dated March 16, 2009, with a bearing N 0° 34' 59"
E. The Dopuch Survey, as well as this Judgment, shall be recorded in the land records of
Franklin County.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED, that all relief sought by
Plaintiffs Sprague in Count III, Slander of Title, is denied.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED, that with respect to
Defendants Scheer’s First Amended Counterclaim, Count I, Declaration Judgment, the Court
finds in favor of Defendants Scheer and declares that the western boundary of the Scheer
Property is the Section 4/Section 5 line, as established by Surveyor Dopuch in the Dopuch
Survey dated March 16, 2009.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED, that with respect to
Defendants’ Scheer’s First Amended Counterclaim, Count II, Trespass, is not proven and no
damages are awarded in that Defendants Scheer allowed Plaintiffs Sprague onto the Scheer
Property with permission over the years.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED, that with respect to
Defendants’ Scheer’s First Amended Counterclaim, Count ITI, for Ejectment is granted, the
castern boundary line of the Sprague Property and the western boundary of the Scheer Property
shall be the Section 4/5 Section Line determined by the Dopuch Survey dated March 16, 2009,
and the southern line of the Sprague Farm in Section 4 shall be the quarter section line of the
Northwest Quarter to be re-established by Surveyor Dopuch within ninety (90) days of the date
of judgment, in accordance with Mo. Rev. Stat. Chapter 60 and the Code of State Regulations,
and the northern boundary of the Scheer Property in the Southwest quarter of Section 4 shall be

the quarter section line of the Northwest Quarter to be re-established by Surveyor Dopuch within
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ninety (90) days of the date of judgment, in accordance with Mo. Rev. Stat. Chapter 60 and the
Code of State Regulations.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED, that a permanent
injunction shall be issued that Plaintiffs Sprague, and all persons or entities acting through them,
are permariently enjoined from proceéding east of the Section 4/5 Section Line established by
Surveyor Dopuch on March 16, 2009 and Plaintiffs Sprague, and all persons or entities acting
through them, are hereby permanently enjoined from proceeding south of the Northwest Quarter
section line to be established by Surveyor Dopuch establishing the quarter section line in Section
4 pursuant to this Judgment.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED, that the Court quiets title
in Defendants Scheer indicating that the western boundary line of the Scheer Property and the
eastern boundary line of the Sprague Property shall be the Section 4/5 Section Line as was
properly reestablished by Surveyor Dopuch in his survey dated March 16, 2009.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED, that the northern
boundary of the Scheer Property and the southern boundary of the Sprague Farm in Section 4
shall be the quarter section line in Section 4, to be established by Surveyor Dopuch within ninety
(90) days of this Judgment. Said quarter section line shall be established in accordance with Mo.
Rev. Stat. Chapter 60 and the Code of State Regulations and shall be recorded in the survey
records of Franklin County and shall form the basis of the property line between Plaintifts
Sprague and Defendants Scheer in Section 4, which is the quarter section line.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED, that all survey costs and
recording costs for Surveyor Dopuch to reestablish the quarter section line of Section 4 shall be

paid equally by Plaintiffs Sprague and Defendants Scheer.
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IT IS FURTHER ORDERED, ADJUDGED AND DECREED, that all other relief
requested by Plaintiffs Sprague and Defendants Scheer is denied.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED, that all court costs are
taxed against Plaintiffs Sprague.

So ordered this dziy of ' ,2014.

I. I. Lamke, Judge

W:\Q-R-S-T-U\Scheer\Daniel&Susan\JudgmentFindingsFactsConclusionsLaw.docx
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